
 

 

State Water Resources Control Board 
 
Via Email 
 
September 21, 2022  
 
Deborah A. Sivas 
Stephanie L. Safdi 
Rica Garcia 
Sydney Speizman 
Environmental Law Clinic 
Mills Legal Clinic 
Stanford Law School 
 
Malissa Tayaba 
Shingle Springs Band of Miwok Indians 
 
 
 

Chief Caleen Sisk 
Winnemem Wintu Tribe 
 
Regina Chichizola 
Save California Salmon 
 
Dillon Delvo 
Little Manilla Rising 
 
Barbara Barrigan-Parrilla 
Restore the Delta 
 
 

Re:  Denial of Request for Reconsideration Pursuant to Government Code § 11340.7, 
subdivision (c) of Rulemaking Decision of the State Water Resources Control Board 
Denying Petition to Review and Revise Bay-Delta Water Quality Standards 
 
 
Mss. Sivas, Safdi, Garcia, Speizman, Tayaba, Chichizola, and Barrigan-Parilla, Chief 
Sisk, and Mr. Delvo: 
 
On May 24, 2022, the State Water Resources Control Board (State Water Board) 
received a petition from Mills Legal Clinic at Stanford Law School on behalf of the 
Winnemem Wintu Tribe, Shingle Springs Band of Miwok Indians, Save California 
Salmon, Little Manila Rising, and Restore the Delta (Petition and, collectively, 
Petitioners).  The Petition requested a rulemaking to review and update the Water 
Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary 
(Bay-Delta Plan), including to revise the Bay-Delta Plan to incorporate tribal beneficial 
uses and non-tribal subsistence fishing uses, and to regulate all recognized rights to 
Bay-Delta water.  The Petition also requested meaningful government-to-government 
consultation with affected tribes and centered opportunities for meaningful public 
participation by other impacted Delta communities in the Bay-Delta Plan review and 
revision process.  This is an abbreviated description of the Petition. 
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On June 24, 2022, the State Water Board denied the Petition as it is already investing 
extraordinary time and resources to implement the 2018 Bay-Delta Plan update for the 
Lower San Joaquin River and Southern Delta (LSJR/SD Update) and to further revise 
the Bay-Delta Plan to update the water quality control objectives and program of 
implementation for the reasonable protection of fish and wildlife beneficial uses in the 
Sacramento River watershed and interior Delta, including its three eastside tributaries, 
the Mokelumne, Cosumnes, and Calaveras Rivers (Sacramento/Delta Update).  In 
denying the Petition, the State Water Board emphasized that providing reasonable 
protection for native fishes, including salmon, across the entire Delta watershed is a 
core objective of the agency’s ongoing Bay-Delta Plan work, which is already a high 
priority project.   
 
Lastly, the State Water Board denied the request for government-to-government 
consultation in the Petition based on the form of the request, not the substance.  The 
request was characterized as relief to be granted pursuant to Government Code section 
11340.6.  However, that statute addresses the right of an interested person to “petition a 
state agency requesting the adoption, amendment, or repeal of a regulation” under the 
California Administrative Procedure Act (Gov. Code, § 11340 et seq.).  While the 
request for consultation was included with related requests for adoption and 
amendment of regulations, it is not independently the subject of a regulation.  
Consequently, the State Water Board denied the request but at the same time offered to 
meet with Petitioners Winnemem Wintu Tribe, Shingle Springs Band of Miwok Indians, 
and other interested tribal and non-tribal representatives that they may wish to include 
in a discussion of tribal beneficial uses1 and ways to provide additional opportunities for 
meaningful participation by other impacted Delta communities.   
 
On August 22, 2022, Mills Legal Clinic at Stanford Law School, on Petitioners’ behalf, 
submitted the request to the State Water Board that is the subject of this letter.  That 
request asked for reconsideration of the June 24, 2022, denial of the Petition 
(Reconsideration Request).  In addition to Mills Legal Clinic Counsel and staff, 
representatives from each Petitioners’ group signed the Reconsideration Request, 
which was transmitted to the State Water Board together with a letter of support from 
City of Stockton Councilmember Kimberly Warmsley, NAACP Stockton Chapter, Nopal: 
Community Cultura Activism Educación, Catholic Charities Diocese of Stockton, 
Reinvent Stockton Foundation, Third City Coalition, P.U.E.N.T.E.S, Edge Collaborative, 
Reinvent Stockton South Coalition, and Public Health Advocates.  
 
The State Water Board respectfully denies the Reconsideration Request for the reasons 
stated in its June 24, 2022, letter.  The State Water Board notes that since the time of 
the original petition, it has made even further progress to update the Bay-Delta Plan, 
issuing a Notice of Preparation and California Environmental Quality Act Scoping 
Meeting for a Proposed Regulation to Implement Lower San Joaquin River Flows and 

 
1 The State Water Board notes that it adopted, at its September 7, 2022 meeting, a resolution to add 
definitions for three new beneficial uses, Tribal Tradition and Culture, Tribal Subsistence Fishing, and 
Subsistence Fishing to the water quality control plans for the Central Valley Region. 
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Southern Delta Salinity Objectives in the Water Quality Control Plan for the San 
Francisco Bay/Sacramento-San Joaquin Delta on July 15, 2022.2  This notice triggered 
the beginning of the environmental review process for a proposed regulation pursuant to 
the California Environmental Quality Act (CEQA) (Pub. Resources Code, § 21000 et 
seq.) and two different opportunities for tribal consultation, as explained below.  
 
On September 19, 2011, former Governor Gerald “Jerry” Brown issued Executive Order 
B-10-11, which was “committed to strengthening and sustaining effective government-
to-government relationships between the State and the Tribes by identifying areas of 
mutual concern and working to develop partnerships and consensus” (B-10-11.)  On 
September 24, 2014, Governor Brown signed into law Assembly Bill 52 (Gatto), Chapter 
532, Statutes of 2014 (AB 52).  AB 52 added CEQA requirements for consultation 
among California Native American tribal governments and lead agencies in order to 
protect tribal cultural resources.  (Pub. Resources Code, § 21084.3.)  AB 52 applies to 
any “project that has a notice of preparation or a notice of negative declaration or 
mitigated negative declaration filed on or after July 1, 2015.”  (AB 52, § 11.)  This means 
that agencies and tribal governments consulting on projects with NOPs filed before July 
1, 2015, can utilize the B-10-11 process and those with NOPs filed on or after July 1, 
2015, can avail themselves of either AB 52 or B-10-11.   
 
The State Water Board issued the NOP to develop the environmental review document 
for the Sacramento/Delta Update on January 24, 2012, which is two and a half years 
before AB 52 took effect.3  In addition, the water quality control and basin planning 
programs of the State Water Board and Regional Water Quality Control Boards are 
certified regulatory programs pursuant to CEQA, which means they are exempt from 
certain requirements including, but not limited to, preparing an Environmental Impact 
Report (EIR), Negative Declaration, or Initial Study.  (Pub. Resources Code, § 21084; 
Cal. Code Regs., tit. 14, § 15251, subd. (g).)  The State Water Board’s adoption or 
revision of state policies for water quality control and adoption or revision of water 
quality control plans and guidelines are also subject to special procedures under the 
California Administrative Procedures Act.  (Gov. Code, § 11353.)  Although the 
Sacramento/Delta update is exempt from AB 52, the State Water Board looks forward to 
conducting consultation with interested tribes consistent with its Tribal Consultation 
Policy and EO B-10-11.4   This issue can be discussed further during the planned 
September 30, 2022, meeting. 
 
With regards to the LSJR/SD Update, and as noted above, the State Water Board 
issued an NOP on July 15, 2022.  That NOP is for a project level environmental analysis 
of a regulation to implement the LSJR/SD Update.  The project-level analysis will tier 

 
2 See: https://www.waterboards.ca.gov/public_notices/notices/20220715-implementation-nop-and-
scoping-dwr-baydelta.pdf 
3 See:  
https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/bay_delta_plan/environme
ntal_review/docs/notice_baydeltaplancompreview.pdf 
4 See:  
https://www.waterboards.ca.gov/tribal_affairs/docs/california_water_board_tribal_consultation_policy.pdf 

https://www.waterboards.ca.gov/public_notices/notices/20220715-implementation-nop-and-scoping-dwr-baydelta.pdf
https://www.waterboards.ca.gov/public_notices/notices/20220715-implementation-nop-and-scoping-dwr-baydelta.pdf
https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/bay_delta_plan/environmental_review/docs/notice_baydeltaplancompreview.pdf
https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/bay_delta_plan/environmental_review/docs/notice_baydeltaplancompreview.pdf
https://www.waterboards.ca.gov/tribal_affairs/docs/california_water_board_tribal_consultation_policy.pdf
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from the State Water Board’s prior Substitute Environmental Document, which was the 
program-level analysis of the LSJR/SD update pursuant to the certified regulatory 
program.  Because the project level analysis is for preparation of a CEQA EIR and the 
NOP was issued after 2012, the State Water Board is using procedures under both AB 
52 and B-10-11 in conducting its tribal outreach as well as pursuant to the State Water 
Board’s Tribal Consultation Policy and California Environmental Protection Agency’s 
Tribal Consultation Protocol.  On July 27, 2022, eight AB 52 letters were sent to tribal 
nations that requested AB 52 consultation.  In addition, 36 letters were sent to other 
California tribes that may be interested in consulting.  After receiving further guidance 
from the Native American Heritage Commission, the B-10-11 outreach is being 
expanded to 19 additional tribal nations later this month. We also look forward to 
discussing this further when we meet. 

Finally, the State Water Board takes very seriously any allegations concerning 
discrimination. For example, you allege that the Board’s management of Delta waters 
disparately impacts tribes and other communities of color in violation of Title VI and 
Government Code section 11135 by entrenching, subsiding, or resulting in racial 
discrimination.  To bolster these claims, you cite two cases: Darensburg v. Metropolitan 
Transportation Com. (9th Cir. 2011) 636 F.3d 511 and Comunidad e Accion v. Los 
Angeles City Council (2013) 219 Cal.App.4th 1116. In addition to disagreeing with your 
characterizations of the Board’s actions, the State Water Board notes that your reliance 
on these cases does not provide legal support for your position. In Darensburg, the 
court found no evidence of discriminatory impact to justify a Title VI claim and disposed 
of the case prior to any consideration of Government Code section 11135. (636 F.3d at 
p. 522.) In Comunidad, the court held that the City's siting of waste facilities in a 
predominately Latino neighborhood was not part of a “program or activity” funded by the 
state under the statute prohibiting racial discrimination and therefore was not subject to 
Government Code section 11135. (219 Cal.App.4th at pp. 1126–1127.) 

In conclusion, although the State Water Board is denying the Reconsideration Request, 
we look forward to continued opportunities to coordinate with interested tribal 
representatives, including to further discuss tribal beneficial uses as part of an ongoing 
and meaningful government-to-government consultation, as well as exploring ways to 
address concerns of other impacted Delta communities.   
 
Sincerely, 
 

 

Eileen Sobeck 
Executive Director 
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